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Founded in 1975, the Irish Planning Institute is the professional body representing the majority of professional
planners engaged in physical, spatial and environmental planning in Ireland and Irish planners practicing overseas.
The Irish Planning Institute’s mission is to advance planning by serving, improving and promoting the planning
profession for the benefit of the community and the common good.
The aims of the Irish Planning Institute are:
•
•
•
•
•
•

To raise the standards of planning.
To articulate professional planning opinion.
To improve and promote the status of the planning profession.
To contribute to planning education.
To encourage environmental awareness in the community.
To represent Irish planning interests abroad.
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Climate Action and Low Carbon
Development Bill 2015

“This is the most important year of my lifetime, for the sake of
future generations and to see intergenerational justice. We cannot
miss this opportunity.”
Mary Robinson, UN Special Envoy for Climate Change, 26 January 2015

Alice Whittaker
Partner, Philip Lee Solicitors
awhittaker@philiplee.ie

2050 Goals – National Transition Objective
At the heart of the Climate Bill is the pursuit of the national
transition objective – the goal of achieving a “low carbon, climate
resilient and environmentally sustainable economy by 2050”. The Bill
emphasises the need to achieve the national transition objective “at
the least cost to the national economy and adopt measures that are cost-effective
and do not impose an unreasonable burden on the Exchequer”. In this regard,
the Climate Bill reflects the National Policy Position, with the
emphasis firmly on the economy rather than society or the
environment.

The Climate Action and Low Carbon Development Bill 2015 (“the Climate
Bill”) was published on 19 January 2015 to a mix of relief and
disappointment by those who have been tracking its progress. In the
Dáil on 11 February, Minister Alan Kelly described the Climate Bill
as “among the most significant this Government will introduce during its term.”
1
Like climate change itself, the legislation once adopted will reach
into all sectors of Government, industry and society, and will
influence policy and decision-making for the foreseeable future.
Alice Whittaker, Environment and Climate Partner with international
law firm Philip Lee, considers the implications.

According to Minister Alan Kelly in the Dáil on 11 February, a
decision was taken not to include a definition of ‘low carbon’ as
“there is no internationally agreed definition of a low-carbon economy” and
“with fast-moving innovations and new markets emerging quickly… it is not
appropriate to lock into primary legislation such a dynamic definition. This in
no way limits our commitment to delivering a low-carbon economy in time. On
the contrary, keeping a definition of “low carbon” outside of legislation should
expand our scope over time in terms of achieving delivery.”

The Climate Bill - What is in it?
• A National Transition Objective – a goal of achieving a “low
carbon, climate resilient and environmentally sustainable economy by
2050”
•

A National Mitigation Plan – a plan to reduce greenhouse gas
emissions in line with Ireland’s EU and international obligations

While there is no definition of ‘low carbon’ in the Climate Bill
(discussed below) the National Policy Position previously identified

•

A National Adaptation Framework – a framework for
implementing sectoral measures to reduce Ireland’s vulnerability
to climate change, and avail of any benefits that may arise

•

A National Expert Advisory Council on Climate Change – a
new expert body to advise Government, inform policy and
decision-making, and report on progress towards 2050 goal

“a long-term vision of low-carbon transition based on –
• an aggregate reduction in carbon dioxide (CO2) emissions of at
least 80% (compared to 1990 levels) by 2050 across the electricity
generation, built environment and transport sectors; and
• in parallel, an approach to carbon neutrality in the agriculture and
land-use sector, including forestry, which does not compromise
capacity for sustainable food production.”3

•

A public body obligation to take national and sectoral plans and
measures into account in decision-making

As all of the measures proposed in the Climate Bill are designed to
achieve the National Transition Objective of a “low carbon, climate
resilient and environmentally sustainable economy by 2050” there is clearly a
risk that the meaning of ‘low carbon’ could be interpreted (and
misinterpreted) in a wide variety of ways – potentially rendering the
measures under the Bill unenforceable.

The Climate Bill follows a number of previous policy documents,
including the Climate Action and Low Carbon Development National Policy
Position (“the National Policy Position”), and the National Climate
Adaptation Framework2. The Climate Bill is far from perfect – some
of the main criticisms of the Bill are discussed below. But it is an
important first step in ensuring that the significance of climate
change and the importance of climate action are recognised in
national legislation.

1

http://oireachtasdebates.oireachtas.ie/debates%20authoring/debateswebpack.
nsf/takes/dail2015021100042?opendocument

2

National Policy Position published in April 2014 with the General Scheme of the
Climate Bill, and National Climate Adaptation Framework published in December
2012.

National Mitigation Plan
Within two years of the Climate Bill coming into force, the Minister
for the Environment will be required to submit a National
Mitigation Plan (“NMP”) to Government for approval. The NMP
will be required to specify the manner in which it is proposed to
achieve the National Transition Objective, and the policy measures
that will be required reach that goal.

3

3

http://environ.ie/en/Environment/Atmosphere/ClimateChang e/
PublicationsDocuments/FileDownLoad,37827,en.pdf
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There are a number of steps to be taken in advance of the adoption
of the NMP: •

The Minister shall request proposed sectoral mitigation
measures from each Government Minister, measures aimed at
reducing emissions from their respective area of responsibility.

•

The various Ministers are required to consult with the Expert
Advisory Council and with each other, and take these views
into account.

•

•

•

National Adaptation Framework (NAF)
The idea behind the NAF is that, with co-coordinated planning, it
should be possible to ensure that the adaptation challenge is met in
a timely and cost-effective manner, by applying adaptation measures
to different sectors of government, including local planning
authorities, in order to reduce Ireland’s vulnerability to the negative
effects of climate change, while also availing of any benefits that
may derive from it.
In December 2012, the Department of Environment and the EPA
published the National Climate Change Adaptation Framework and the
National Adaptive Capacity Assessment. The Climate Bill will put future
documents on a statutory footing, subject to review every five years.

The sectoral mitigation measures proposed by each Government
Minister will inform and shape the NMP, not visa versa (a
‘bottom up’ as opposed to ‘top down’ approach, unlike most
planning processes). It is unclear why this ‘bottom up’ approach
is preferred, or how competing demands between different
sectors will be managed and resolved, for example how
agricultural expansion will tie-in with other sectors. It is
similarly unclear whether each of the sectoral mitigation
measures will be capable of adding up to a coherent and
effective NMP.

The NAF follows a more traditional “top down” approach to
climate adaptation planning.

There is no provision in the Bill for the individual Ministers to
consult with the public during the preparation of the sectoral
mitigation measures, but it might be argued that certain sectoral
measures may require Strategic Environmental Assessment
(SEA) and biodiversity screening. Public consultation may be
required under those procedures, and is good practice in
accordance with the Aarhus Convention.
SEA and AA screening will be required for the draft NMP, and
the Minister will be required to consult with the public prior to
submission of the draft NMP to the Government for approval,
and the Climate Bill sets out some general provisions in this
regard.

The Minister has defended the two year lead-in period, on the basis
that (i) it represents a maximum period, (ii) there is a need for
consultation, (iii) there is a need for Strategic Environmental
Assessment and Appropriate Assessment, each of which take time.
These are all valid points, yet there is also an urgent need to take
action, and the Bill arguably lacks the necessary sense of urgency.

•

The NAF is prepared by or on behalf of the Minister and
submitted to Government for approval, following a period of
prior public consultation. The Minister will need to consider
whether SEA and/or AA are required.

•

The NAF may be approved by Government, with or without
modifications, and laid before the Dáil. Every Government
Minister will be required to have regard to the NAF in the
exercise of their functions.

•

Within 3 months the Government may ask relevant Ministers
to submit a sectoral adaptation plan. A sectoral adaptation plan
will be required to specify appropriate adaptation measures for
specific sectors, having regard to the NAF and the National
Transition Objective.

•

The relevant Minister is required to put the draft sectoral
adaptation plan out to public consultation prior to submission
to the Government for approval. Again, the relevant Minister
will need to consider whether SEA and/or AA are required.

•

The Government may approve the sectoral adaptation plan,
with or without modifications.

The EPA research work in particular identifies a number of key
recommendations, including using existing planning tools such as
SEA, Environmental Impact Assessment and Regulatory Impact
Analysis to integrate climate change adaptation policies across all
sectors and at all levels of governance.
Measures to support the NMP and the NAF are already being
incorporated into a range of legislative and policy instruments, for
example:

“Ours is the first generation that can end poverty, and the last that
can take steps to avoid the worst impacts of climate change. In this
70th anniversary year in which we renew our commitment to the
goals and principles of the UN charter, the international community
must rise to the moment.”

•

UN Secretary General, Ban Ki Moon, 12 January 2015

4

The recent Planning Policy Statement 2015 includes as one of the
10 key planning principles that “Planning must support the transition
to a low carbon future and adapt to a changing climate taking full account
of flood risk and facilitating, as appropriate, the use of renewable
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The Expert Advisory Council will have the power to establish
committees, to gather information and to carry out consultations. It
will have the power to advise and make recommendations to the
Minister for the Environment in relation to compliance with legal
obligations under EU and International law. This suggests that one
or more members of the Expert Advisory Council should have
relevant legal expertise, or the Expert Advisory Council should have
the power to engage external advisers. The Climate Bill does not
address funding of the Expert Advisory Council, or provide it with
powers to engage third parties to carry out research or provide
services.

resources, particularly the development of alternative indigenous energy
resources.”
•

The Local Government Reform Act 2014 amended section 23 of
the Planning and Development Act 2000 to require that the content
and objectives of regional spatial and economic strategy include
“the promotion of sustainable settlement and transportation strategies in
urban and rural areas, including the promotion of measures to reduce
anthropogenic greenhouse gas emissions and address the necessity of
adaptation to climate change”.

•

Section 5 of the Forestry Act 2014 requires the Minister for
Agriculture Food and Marine, in consultation with the Minister
for the Environment, to “promote and monitor the use of forests in
carbon sequestration”, and to “have regard to the policy of the Minister
for the Environment on climate change”.

•

Independence
The Expert Advisory Council will not have the power to issue
decisions or recommendations binding on the Government and the
Government will not be statute bound to consult with the Expert
Advisory Council. The Government will retain the power of
appointment and removal of members of the Expert Advisory
Council for a variety of reasons, including “stated misbehaviour”
and where their removal is required for the effective performance by
the Expert Advisory Council of its functions.

The new EIA Directive 2014 / 52/EU highlights the risks
associated with climate change, and the need to “assess the impact
of projects on climate (for example greenhouse gas emissions) and their
vulnerability to climate change”. In addition to assessing climate
effects, new projects coming within the scope of the new
Directive will also need to be assessed in terms of their
potential vulnerability to natural disasters due to climate change
and associated risks.

“Let me be very clear on this: I regard the independence of the experts on
the group as being key to the overall process. We will achieve the best
results by combining the efforts of these key experts with the State’s
environmentally focused agencies, which are already in and of themselves
highly committed to the principles of a low-carbon economy.”

National Expert Advisory Council On Climate Change
The Climate Bill establishes a new body, the National Expert
Advisory Council on Climate Change (the “Expert Advisory
Council”), composed of between 9 and 11 members, including
permanent representatives of the Environmental Protection Agency
(EPA), Teagasc, Sustainable Energy Authority of Ireland (SEAI)
and the Economic and Social Research Institute. Other members
will be appointed by Government.

Alan Kelly, Minister for the Environment, Dáil, 11 February 2015

Accountability
There are a number of reporting obligations in the Climate Bill, to
enhance transparency and accountability and ensure that progress
towards achieving the 2050 goal is measured and assessed.

The all-party Oireachtas Committee Report on the Climate Bill
recommended the independence of the Expert Advisory Council.
There was a divergence of views regarding its membership and
governance from those who made submissions on the Bill. The
Government’s position, stated by Minister Kelly in the Dáil on 11
February, is that the composition of the Expert Advisory Council
strikes a balance between academic rigour and practical
implementation, and that the majority of the Council will be
independent of Government Departments and agencies.
The primary role of the Expert Advisory Council will be the
provision of advice and recommendations to Government on
climate action, including policies on emissions reductions and
adaptation measures. The Minister for the Environment and other
Ministers of the Government are required to consult with the
Expert Advisory Council prior to adopting proposed national and
sectoral mitigation and adaptation plans, and to take account of the
Expert Advisory Council recommendations and advice in their
preparation.

5

•

Annual Review - The NEACCC will review progress in
reducing greenhouse gas emissions and furthering the National
Transition Objective, and prepare an Annual Report of its
findings and recommendations to Government. The Annual
Report is to be published by or on behalf of the NEACCC no
more than 30 days following submission to the Minister for the
Environment.

•

Periodic Review - The NEACCC will carry out a periodic
review of Ireland’s progress in meeting EU targets for
greenhouse gas reductions and the National Transition
Objective, at the latest 18 months following adoption of the
Act and periodically thereafter to take account of international
legal, policy and scientific developments and/or pursuant to a
request from the Minister. The periodic review report shall be
published between 60 – 90 days following submission to the
Government.
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•

•

Annual Transition Statement -The Minister must make an
annual transition statement to the Dáil, to include
- an overview of mitigation and adaptation measures that
have been implemented;
- recorded and projected greenhouse gas emissions; and
- a report of the State’s compliance with any EU or
international agreements.

Public Sector Obligation
The Climate Bill requires a “relevant body” in the performance of any
of its functions to have regard to: •
•
•
•

Annual Sectoral Statements - Ministers may be required to
submit annual statements detailing sectoral mitigation and/or
adaption measures implemented by their Departments, with an
assessment of their effectiveness.

•

Advice / Recommendations - While the Climate Bill does not
explicitly require the NEACCC advice and recommendations
to Ministers to be published, it is clear from the requirement
that they take account of the advice and recommendations that
it must be published, as part of their duty to state their reasons
for adopting a particular plan or measure.

•

Compliance Reports and Directions - Ministers will have the
power to require a relevant public body to prepare a report
outlining compliance with the NMP/NAF, approved sectoral
adaptation plans, the National Transition Objective or any
other relevant objectives, and to issue directions in that regard.
It must be assumed that any such report or direction will be
made publicly available, although the Climate Bill does not
explicitly provide for this.

the NMP
the NAF and approved sectoral adaptation plans
the National Transition Objective
the objective of mitigating greenhouse gas emissions and
adapting to the effects of climate change in the State

A “relevant body” in this context includes all bodies under the Freedom
of Information Act 2014, as well as many other prescribed bodies. The
Climate Bill will therefore have significant implications for all public
authorities / public bodies in terms of policy making and
implementation, and decisions on proposed policies, plans and
projects across the entire spectrum of society and the economy.

6
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Conclusions
The European Council agreed a framework for 2030 climate policy
in October 2014, agreeing upon a reduction in greenhouse gas
emissions of at least 40% compared with 1990, increasing renewable
energy and energy efficiency targets to at least 27% by 2030 and
reforming the Emissions Trading Regime. Despite the significant
fall in oil prices, there was no agreement on a carbon tax, but as
noted in The Economist, “taxing carbon would nudge energy firms and
consumers towards using cleaner fuels. As fuel prices fall, a carbon tax is
becoming less politically daunting”.4

climate justice, despite international calls for global climate action to
be decided within a human rights framework, to ensure that the
poorest, most vulnerable sections of society are not left behind if
and when the international community reach agreement on climate
action.6
When discussing this issue in the Dáil, Minister Kelly questioned
“how best we should go about supporting those in developing countries when it
comes to climate change. In my view, climate justice is a matter that should be
dealt with by policy as opposed to trying to define it in legislation. The single most
important contribution any developed country can make to climate justice is to
honour its greenhouse gas mitigation commitments.”

This week (8 – 13 February 2015), an important meeting is taking
place in Geneva, where representatives of almost 200 countries will
try to draft an outline agreement, to form the basis of a new global
climate agreement in Paris at the end of this year.

There will be many who query whether this is enough, and whether
Ireland should take a leadership role, as it has in many other areas
of international diplomacy, in defence of those nations least able to
cope with climate chaos and in anticipation of what are likely to be
challenging negotiations in Paris at the end of this year.

Whether the Bill will, in the long run, make a difference in terms of
substantially reducing greenhouse gas emissions will depend largely
on the approach and effectiveness of the NEACCC and the
willingness of the Government of the day to implement the policies
and measures required to generate the necessary investment in
energy efficiency, renewable energy storage, clean technologies,
carbon-neutral transport systems and sustainable agriculture. A lot
of work needs to be done to ensure that local communities are
equally committed to implementing the changes necessary to
achieve the National Transition Objective by 2050. The Bill is also a
statement of Ireland’s intent towards meeting its international
obligations, whatever they may be.

Taking a leadership role in climate action involves risk, something
which the Government is clearly trying to avoid while our economy
remains vulnerable to domestic and international shocks. This
makes sense. Then again, climate chaos could be the mother of all
shocks.

“No challenge – no challenge – poses a greater threat to future
generations than climate change”
Barack Obama, President of the USA, State of the Union Address,
20 January 2015

The Government’s position is that including binding 2050 targets in
the legislation might “interfere with the EU’s target-setting process”. Set
too low, it was suggested, and our legislative target would be
rendered redundant by a more ambitious EU target. Set too high,
and we would risk losing competitiveness when compared with our
EU partners.5

Alice Whittaker
Alice Whittaker is a planning lawyer with Philip Lee Solicitors. She advises
both public and private clients on major transport, environmental,
telecommunications, energy and marine infrastructure projects. She also advises
operators in connection with applications for environmental permits, licences and
certification, and related compliance and enforcement. She advises the enforcement
divisions of many local planning authorities on enforcement practice and
procedures and the provisions for enforcement of quarries. She has particular
expertise in the application of and compliance with key European Environmental
Directives particularly those relating to Habitats, Integrated Pollution Control
and Industrial Emissions, Environmental Impact Assessment, Appropriate
Assessment, Urban Waste Water Treatment, Floods, Marine Strategy and
Water and Waste Framework Directives.

“European targets in place for 2020 which are legally binding will prove
extremely challenging to achieve and will represent the primary focus of
our efforts in developing our first national mitigation plan. Adding
further targets to this scenario will only complicate the process further and
divert focus from where it is needed.”
Alan Kelly, Minister for the Environment, Dáil, 11 February 2015

The Mary Robinson Foundation – Climate Justice, and many other
organisations such as Trocaire might well be disappointed that the
Climate Bill does not contain any reference to human rights or
4

“Energy: Seize the Day”, The Economist, 17 January 2015

5

A further reason given for not including binding targets is the risk of legal
challenge. As noted by Conor Linehan and Ceartas –Irish Lawyers for Human
Rights, in their submissions on the Bill, such risk is likely over-stated, based on
precedent in the UK and similar binding targets in other environmental legislation.

6

7

Mary Robinson repeated this call at a recent IIEA event on 3 February 2015 for
the launch of the New Climate Economy Report in Ireland: Protecting Food, Forests and
People from Climate Change - http://www.iiea.com/events/new-climate-economyreport-launch-in-ireland-protecting-food-forests-and-people-from-climatechange#sthash.u3OeyZqf.dpuf

